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Ct. 189. Under such statutes every bank must make an initial contribution to the 
guaranty fund and pay annual assessments proportionate to its deposits. When a 
bank becomes insolvent the state assumes control and out of the guaranty fund 
completely discharges the claims of the depositors. Kan. Gen. Sts. 191 5, ch. 11, 
sees. 596-598. The state then becomes a preferred creditor for the amount paid 
to the depositors, having a prior lien on the bank's assets. Columbia Bank & 
Trust Co. v. United States Fidelity & Guaranty Co. (1912) 33 Okla. 535, 126 
Pac. 556; contra, Anderson v. Baskin & Wilboum (1917) 114 Miss. 8i, 74 So. 682. 
Deposits "otherwise secured" are not guaranteed under these acts. Kan. Gen. 
Sts. 1915, ch. 11, sec. 600; Austin v. First Nat. Bank (1918, Tex. Civ. App.) 
205 S. W. 839 (deposit secured by a bond) ; American State Bank v. Wilson 
(1922, Kan.) 204 Pac. 709 (certificate of deposit endorsed personally by bank 
president.) Money loaned to a bank and not credited to the depositor's current 
account is not considered as a deposit, and therefore is not protected. lams v. 
Farmers' State Bank (1917) 101 Neb. 778, 165 N. W. 145 (bank paid a bonus to 
secure the money) ; Lankford v. Schroeder (1915) 47 Okla. 279, 147 Pac. 1049; 
contra, Farrens v. Farmers' State Bank (1917) 101 Neb. 285, 163 N. W. 318 
(bank director made deposit to help bank meet its obligations). A deposit may be 
effected by giving to one bank credit, subject to check or draft, in another bank. 
American State Bank v. Wilson, supra. But, as the instant case indicates, money 
or the equivalent of money must be placed in or at the command of the bank 
in order to satisfy the statute. Hence a bona fide purchaser of a certificate of 
deposit which has not been issued under such circumstances has no better claim 
on the guaranty fund than the original payee. It seems that the statute impairs 
the negotiability of certificates of deposit and this interpretation may have the 
effect of making them less acceptable in commercial dealings. 

Business Trusts — Partnership Liability of Shareholders — Power to 
Amend Trust Agreement. — The defendants were shareholders in a company 
organized in the form of a business trust, under the terms of which the legal title 
to all property and the exclusive management and control of the business were 
given to the trustees, who had authority neither to bind the shareholders nor to 
act as their agents. The shareholders reserved the power to amend the trust 
agreement in a meeting. The plaintiffs sued on a contract signed by the trustees. 
Held, that the shareholders were individually liable, as the association was not a 
trust. McCamey v. Hollister Oil Co. (1922, Tex. Civ. App.) 241 S. W. 689. 

In a business trust the liability of the shareholders as partners depends on 
whether under the terms of the trust agreement the trustees may be considered 
as the agents of the shareholders. Judah, Possible Partnership Liability Under 
the Business Trust (1922) 17 III. L. Rev. 77, 78; Sears, Trust Estates as Busi- 
ness Companies (2d ed. 1921) 108. It is well settled that the trustee of the ordi- 
nary trust, such as the trust created by will, is not an agent of the cestui que trust, 
and that the latter is not liable for the torts or debts incurred in the administration 
of the estate. Scott, Liabilities Incurred in the Administration of Trusts (191 5) 
28 Harv. L. Rev. 725, 736. When the beneficial owners of property under a trust 
agreement have supervision and control over the acts of the so-called trustee, it is 
not a true trust and the beneficiaries are liable as principals, even though the trust 
agreement expressly stipulates against such liability. Industrial Lumber Co. v. 
Texas Pine Land Association (1903) 31 Tex. Civ. App. 375, 72 S. W. 875; 
Wrightington, Unincorporated Associations (1916) 47. The English courts have 
been liberal in allowing the beneficiaries to exercise control as long as the actual 
management of the business was carried on by the trustees. Thus no partnership 
liability was imposed where the shareholders had power under the trust agreement 
to hold meetings, elect trustees, make rules for the conduct of the business, or 
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terminate the business altogether. Smith v. Anderson (1880) L. R. 15 Ch. Div. 
247; Cox v. Hickman (i860) 8 H. L. Cas. 268. Massachusetts, where the theory 
of the business trust has perhaps been more full developed than anywhere else, on 
the other hand, is prone to hold the least control by the beneficiaries, especially 
if they act together in a meeting, to create a partnership. Thus the power to 
remove and elect trustees or to amend or terminate the trust agreement by vote 
at a meeting is fatal to the existence of a true trust. Frost v. Thompson (1914) 
219 Mass. 360, 106 N. E. 1000; Dana v. Treasurer (1917) 227 Mass. 562, 116 
N. E. 941 ; Howe v. Chmielinski (1921) 237 Mass. 532, 130 N. E. 56. The power 
merely to consent individually to an alteration or a termination of the trust does not 
make the association a partnership. Williams v. Inhabitants of Milton (1913) 
215 Mass. 1, 102 N. E. 355; Crocker v. Malley (1919) 249 U. S. 223, 39 Sup. Ct. 
270. Other courts, adopting the same test, are less strict in imposing partnership 
liability on the beneficiaries. Rhode Island Hospital Trust Co. v. Copeland (1916) 
39 R. I. 193, 98 Atl. 273; Home Lumber Co. v. Hopkins (1920) 107 Kan. 133, 190 
Pac. 601 ; but see Simson v. Klipstein (1920, D. N. J.) 262 Fed. 823. Business 
trusts, however, have been held "unincorporated associations" within the terms of 
the Bankruptcy Act and "associations" under the Revenue Acts of 1916 and 
1919. Act of Sept 8, 1916 (39 Stat, at L. 789) ; Act of Feb 24, 1919 (40 Stat, at 
L. 1057) ; In re Association Trusts (1914, D. Mass.) 222 Fed. 1022; Malley v. 
Howard (1922, C. C. A. 1st) 281 Fed. 363, reversing Hecht v. Malley (1921, D. 
Mass.) 276 Fed. 830; Comments (1919) 28 Yale Law Journal, 690. It is 
submitted that the instant case reaches a correct conclusion, since the power to 
amend the trust agreement placed the control of the business substantially in the 
hands of the shareholders and made them principals. 

Carriers— Cummins Amendment — Non-liability of Terminal Carrier for 
Damage Occasioned on Connecting Lines. — The plaintiff made an interstate 
shipment routed over three connecting lines. The usual through bill of lading 
was issued by the initial carrier. Damage was caused by the negligence of the 
intermediate carrier and action was brought against the terminal carrier. Held, 
that in the absence of special contract, the terminal carrier was not liable for 
loss caused by a connecting carrier. Oregon-Washington Ry. and Nav. Co. v. 
McGinn (1922, U. S.) 42 Sup Ct. 332. 

The English common-law rule, which is followed in a few American jurisdic- 
tions, holds the initial carrier liable for damage occurring anywhere before the 
shipment reaches its destination, on the theory that the connecting carriers are 
its agents. Watson v. Ambergate, Nottingham, and Boston Ry. (1852, Q. B.) 
15 Jur. 448; 77/. Match Co. v. Chicago, R. I. and P. Ry. (1911) 250 111. 396, 95 
N. E. 492; Allen and Gilbert-Ramaker Co. v. Canadian Pac. Ry. (1906) 42 
Wash. 64, 84 Pac. 620. Under the general American rule, however, a carrier 
is liable at common law only for loss caused by its own negligence. Mich. Cent. 
Ry. v. Myrick (1883) 107 U. S. 102; 4 Elliott, Railroads (3d ed. 1922) sec. 
2160. The Cummins Amendment requires the initial carrier to issue a through 
bill of lading, and makes it responsible for all loss or damage en route. Act 
of March 4, 1915 (38 Stat, at L. 1196) ; 4 Elliott, op cit. sec. 2171; Atlantic 
Coast Line Ry v. Riverside Mills (1911) 219 U. S. 186, 31 Sup. Ct. 164. It has 
been suggested that the bill of lading required by the Amendment raises a part- 
nership relation between the connecting roads and makes them equally liable. 
See Moore v. Southern Ry. (1922, N. C.) m S. E. 166 (dissenting opinion) ; 
McGinn v. Oregon-Washington Ry. and Nav. Co. (1920, C. C. A. 9th) 265 Fed. 
81 (reversed by the" instant case). The principal case indicates that the Cummins 
Amendment makes succeeding carriers in effect agents of the initial carrier, 
leaving the common-law liability of the terminal carrier unchanged. Accord, 



